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1. Introduction

This report considers the experience of the court system by debtors on low
incomes. The debtor’ s perspective is il
Attachment A. whilst the perspective of three other sectors is referred to
throughout this report. Firstly, there is the Courts Administration Authority
(CAA) which controls the administration of thes t a Coearts,Sncluding
management of all civil debt recovery matters in South Australia through a
network of Magistrates Courts, District and Supreme Courts. This sector

i ncl udes t he SFimedPaymé&s Uné, whidh mandgés the
collection and enforcement of all monetary orders of the Courts, including fines
and expiation notices. A sensible discussion of the issues of the CAA requires
consideration of the different ways in which fines are treated over civil or

private debt, so the Fines Payment Unit will be mentioned throughout the report.

The second sector is the financial counselling sector. This includes non-
government generalist financial counselling services, and Families SA financial
counselling services. Non-government generalist financial counselling in South
Australia is severely under-resourced and is over-shadowed by Families SA
financial counselling, which is the largest single financial counseling workforce
in Australia. Gambling (NGO) financial counselling and rural (NGO) financial
counselling services were not considered particularly, although some workers in
these fields may have completed the survey that helped frame this report.

The third sector is the Community Legal Services sector. This is made up of non-
Government organizations called Community Legal Centres, and the Legal
Services Commission, funded through State and Commonwealth governments.

This report explores the experience of low income debtors as they interact with
all three sectors in order to get the best assistance to manage their debts and
contractual matters with creditors. Furthermore, this report seeks to look at
ways each of these three sectors can work effectively and closely together to
achieve better outcomes for both debtors and creditors alike.

Recommendations, both in the short and long term, will be considered at the end
of this report, with due consideration given as to what can be done to assist the
debt recovery process to be more effective and just in SA. The recommendations
will also provide suggestions as to the ongoing mechanisms required to ensure
these goals are monitored and standards in this area are maintained over the
longer term.

This report is written against the backdrop of a very flexible and changing
environment for managing debt recovery.

The SA State Government Budget, handed down in September 2010, forecasts a
reduction in Families SA financial counselling by 45% and potential increases to
non-Government financial counselling; however, the details are yet to be made
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clear, but outcomes will ensure some sort of re-juggling of financial counselling
resources and service models in SA.

Further, the Commonwealth Government has taken over responsibility for
Consumer Credit Regulation as of July 15t 2010, and this will bring about
significant changes in the options available to low income debtors in handling
their claims through the Courts and through mediation processes.

Given the fluid environment and the broad scope of the report, many of the
recommendations and commentary could change in the coming 12 months.

The methodology used for this report involved several components.

Firstly, interviews were conducted with low income debtors, which are
contained in the attachments to the report. Secondly, civil debt court
proceedings were observed and influenced some of the commentary within the
report. Thirdly, an electronic survey was conducted in all three sectors
providing further insights and perceptions of workers operating in these areas.
Fourthly, some literature on the matter was reviewed and this is listed in the
attachments. Finally, interviews were conducted with key people in each of the
three sectors, providing invaluable material for the report.

The scope of the material in this report is broad; however, given time
constraints, the main issues are only touched upon. We should not
underestimate the complexity of arrangements, policies, politics, jargon and
philosophies that sit behind how each sector operates, let alone how it may
interact with other sectors in working with low income debtors. Any simplistic
quick responses from any sectors working with debtors are fraught with danger.
Thisreport’ s r ec o mme ntdfacuisiomns ai m

a) what is self-evident in terms of improvements, and
b) where further research is required it is outlined as a longer-term
recommendation.

The report seeks a way forward that stresses greater collaboration between the
three sectors as outlined, and encourages the development of services for the
benefit of low income debtors. This should in turn provide a dividend for the
wider community.



2. A Brief History of Civil Debt and Financial Counselling to recent
times

Prior to the current system of civil debt recovery, an earlier set of processes was

in place whereby volunteers, who were Justices of the Peace, managed the court.

The power of the court was vested in part by the fact it operated as an open

court, leading to public humiliation for unpaid debts. Th e s e J Painedinwer e tr

the functions of the Court but had little other broader training, leading to the

Court experience being somewhat more draconian. This system was replaced by

our current system of public servant Regi s

During theearly 199 0° s f i n a lhing va te-stiou@urred ané is delivered

by Families SA. South Australia is the only state in Australia where the

government operates its own financial counselling services. As a result, state
government funding for non-government financial counselling is the lowest in
Australia by a significant margin. These arrangements laid out in the early

1990 s included Families SA working more c
process, and Families SA in rural areas strongly promoted an 1800 phone

number which linked people to financial counselling support. By the mid-1 9 9 0’ s
it was estimated, through a survey conducted by SAFCA, that financial

counsellors were managing about 3000 cases a year across the State involving

about 11 Courts. At the time of this report, this figure had dropped to 2 Courts

and no data on the numbers of financial counselling cases being managed was
available.

These changes have not been communicated thoroughly to the Courts
Administration Authority (CAA) leading to poor communication to debtors as to
where to find financial counselling services in SA. This has led to a diminished
capacity of the CAA to coordinate a system for referring debtors to these
services, and in many cases the CAA provides incorrect information as to how to
find these services. The 1800# system used by rural Families SA has decreased
as a tool for financial counselling, and given the re-focusing of financial
counselling towards child protection and reduced staffing, it is predicted to
continue to decline as practical services for low income rural debtors.



3. Pathways of support for low income debtors

The pathways of debtors are numerous and multi-layered. How a debtor is
treated varies greatly depending on whether or not they owe a fine or whether
they owe a civil debt (i.e. to an individual or company). This report does not
intend to provide all the details of these differences given the space required to
cover that detail, nor to outline the implications for debtors in understanding
these options. However, the key points regarding these pathways are made
below for general consideration and only by way of introduction.

Formal legal action to recover civil debt begins with the creditor (plaintiff)
lodging a claim to be served on the debtor (defendant) by a court. The court at
which the claim is lodged relates to the amount of the debt. This report mainly
relates to the Magistrates Court where general claims seeking amounts of
between $6,000 and $40,000 are heard.

Once a claim is issued, the defendant has 21 days to pay the debt, come to some
arrangement with the plaintiff or file a defence or counterclaim. If the matter is
not resolved, or no defence or counter claim is entered by the defendant, the
plaintiff can ask the court for judgment to be signed. Once judgment is signed
the plaintiff can then take enforcement action through the court to recover the
debt. The options open to the plaintiff include warrant for sale of property or
goods, or requesting the issue of an investigation summons to the debtor
requiring them to attend an investigation hearing. At the hearing the court will
investigate the means the defendant has to pay the judgment amount. The
plaintiff pays the court for each action and the costs are added to the claim or
judgment debt for recovery from the defendant.

A key interviewee for the CAA gave a brief overview of the key volumes in South
Australia for Civil Debt Recovery matters. It should be noted that these figures
relate to all debtors, which may include companies as well as individuals.

In the financial year 2009/2010 there were 28,381 primary civil lodgments (i.e.
court claims of various types) in South Australia, with 3159 defences filed.

The plaintiffs signed judgment in 12,639 claims with another 32 signed
judgments of a different type, i.e. a total of 12,671 signed judgments. Most of
these are likely to have gone to an investigation hearing or other type of
enforcement process such as bankruptcy, liquidation of companies (not all
debtors are natural people), warrant of sale etc. There is no information about
the balance of 12,551. Most of these would have been resolved with some form
of payment, although in a few cases the plaintiff would not have been able to
locate the defendant for service of the claim.

Within this group over 10% become genuine disputes, with 3,159 defences filed
(where the debtor contests the validity of the debt, the amount of debt or
another matter) in 2009/10.



Those attending an investigation hearing are brought before the Magistrates
Court under a process paid for and lodged by the creditor ($70 fee). This hearing
is not designed to determine the validity of the claim but rather how the debt is
to be paid.

A financial counsellor can assist the debtor at this point by helping them to
prepare an income and expenditure statement providing a realistic indication of
what they are able to afford to repay, or by attending court with the debtor to
advocate on their behalf. The CAA attempts to link debtors with financial
counselling services through the documentation that is sent to the debtor calling
them to the investigation hearing, which provides information where they can
find financial counsellors locally. (As pointed out above this information is often
incorrect). Without assistance or without the client filling out the income and
expenditure form prior to the court hearing, this process is completed within
court in approximately 10 minutes.

If the repayment schedule that was formulated through the investigation hearing
process is defaulted upon by the debtor, then the debtor is called to an
examination ($70 fee) hearing to ascertain why. The process is repeated and
financial counsellors are available to intervene in the same ways as set out
above. If defaults continue, a debtor can be sent to jail for up to 40 days,
technically for being in contempt of court rather than not meeting the repayment
schedule. The amount of the debt owing is irrelevant to such action being taken.
The creditor pays a warrant fee of $110 for these matters.

For those debtors who continue not to pay the court ordered schedule, a

Warrant of Commitmenti s i ssued and administered by tF
Approximately 300-400 are issued each year but very few result in a jail

sentence. In 2009/10 only 5 debtors were imprisoned for non-compliance with

court orders.

In summary, the sanctions of the court through this pathway are (1) jail at worst
- although highly unlikely — (2) the power of shame associated with attending
court, (3) removal of goods and property and (4) a worsening credit record. On
the second point of public shame, this is lessened by the court not being an open
court; however, the disadvantage of a closed court is that it is harder for financial
counsellors to provide support for low income debtors at the time of the hearing.
On the last point, the CAA keeps a monthly record of the names of creditors and
debtors on a Default Judgement list. This information is sold to a credit
referencing agency who in turn sells information to credit providers.

Consequences for debtors are administered |
variously outlined as follows:

Warrant of Commitment —relates to arrears, as someone is in breach of a court
order, and is being brought to court to pay up or go to jail.

Warrant of Sale — This refers to the Sheriff going to a house to claim items,
which will be auctioned to help repay creditors.



Warrant of Possession — This refers to the Sheriff going to a home to take
possession of an item on behalf of a creditor, as it has not been paid for, or a debt
is outstanding on the item. About 150 houses are re-possessed each year in SA.
Warrant of Arrest —when a person fails to attend court.

Pre-action Notices can circumvent these processes and are developing a higher
volume. For a $16 fee, the court can issue a final notice of claim and offer
mediation. The CAA interviewee recalled a survey some time ago saying this
process was achieving 60% full payment outcomes. Mediation is only available
for debtors who are contesting the validity of the debt, and needs to be raised at
the first hearing of the claim called the Directions Hearing.

Who pays for these civil debt recovery court processes is a moot point. The CAA
argues that it is acting on behalf of the creditor as they have paid for the process
through the payment of fees. However, once the debt is repaid the court costs
are added to the debtor’s bill. If the debtor wishes to file for bankruptcy, this is a
separate process managed through the Commonwealth Government.

It is worth noting that if a debtor has a State Debt, (i.e. local, state or
Commonwealth government debt, mostly expiation notices or court imposed
fines) there is a different system completely. In these cases there are fewer steps
in the process and no proof of debt required through the courts, as the State has
already established the validity of the debt. These debts are managed at the local
Registry (located at the Magistrates Court which also houses the local state fines
unit office staff) with assistance provided by financial assistance staff. These are
State Government employees who provide income assessment support for state
government debtors. This assistance allows for a 45 minute appointment with a
Government official who has a software package to provide a systematic income
and expenditure assessment, and can negotiate and settle on a repayment
structure for the debtor. Sanctions for non-payment are State based sanctions,
such as the removal of a driver’s licence and other sanctions, and jail is not an
option.



4, The Low Income Debtor Profile

Any development of profiles is by definition a generalisation. However, we do

know by definition that a debtor is in financial difficulty. What percentageis‘ | o w
I n c oismet’available data from the CAA, and in fact no demographic data is
available as the CAA operates on measuring by cases, not by individuals.
Paradoxically, a profile of creditors is possible through the public nature of CAA
hearings data, but no study has been conducted on this information.

What we know most about the profile of the debtor is based on the perceptions
of those who work with debtors. Through the electronic survey conducted in
conjunction with this report, the question was raised about perceptions of staff
working with debtors as to the debtor’s profile. CAA declined to participate in
this question, but Community Legal Practitioners and Financial Counsellors
provided their point of view. Table 1. indicates low levels of capacity amongst
low income debtors to manage the court process.

Question: O7 EAT  x1 OEET ¢ xEOE AAAOI 00 xEi AOA A0OO
ingeneralterms,x EAO x1 O1 A AAOO AAOAOEAA OEAEO AADPA
Table 1.

Sector Very Poor | Poor Average Good Excellent

Financial

Counselling | 22% 61.% 17.1% 0% 0%

N=41

Community

Legal 0% 88.9% 11.1% 0% 0%

Practitioners

N=9

The second question relating to the issue of profileswas; O& 1T O Al EAT 0O Ul O E
worked with attending Court over debt recovery matters, what would you identify )

AO ATiT1T1T1T OAATTAAOU DPOAOGAT OET ¢ EOOOAO | E8BA
The options to this question were Frequently, or Not Frequently.

Table 2. below illustrates the responses that indicated secondary issues of

debt or s t harequeatly'p eiarckidc dtFi ng extremely high
disadvantage amongst debtors.



Table 2.

Financial
Counselling
N=40

91.9%

87.5%

57.7%

86.1%

68.2%

Community
Legal

N=9

Practitioners

100%

88.9%

77.8%

100%

88.9%

Whi | e

t he

CAA didn’t
number of the comments they made to other questions in the survey indicated
concerns about literacy, capacity to manage finances and debtor recidivism.

formally

addr ess

this



5. Responses to Debt Recovery

This section of the report aims to view the different sectors working with low
income debtors and how they respond to their issues or needs in the debt
recovery process.

5.1 Courts Administration Authority (CAA) Response

As outlined above, the CAA views its clients in the debt recovery process as the
creditor, given they are paying for the process. The CAA is willing to link
debtors up with financial counsellors and community legal practitioners as a
secondary matter where it can, but it views those sectors’ own responsibility to
provide up-to-date information to the CAA. Likewise, it does not seek to study
recidivism issues with debtors and does not collect statistics in a manner that
would allow research on this.

On the question of CAA linking debtors to other support services such as
financial counselling, the CAA was asked through this project to provide an audit
of the information provided to debtors about such services. The CAA distributes
referral information of this kind when they summons debtors. This includes
information in relation to financial counselling services available locally, which
income and expenditure paperwork debtors need to complete prior to attending
the Court. Table 3. outlines the responses received from CAA as of mid July
2010, as to the referral information that District Courts provide to debtors.

From this we know that only two courts supplied up-to-date but incomplete
information regarding NGO financial counselling available, and that incorrect
departmental referral information is being distributed in some courts.

There is no coordination of information within the CAA on financial counselling
and community legal advice, leading to poor quality information and, at times,
factually incorrect information being sent to debtors. Responsibility for the
accuracy of this information seems to fall between the cracks. The income and
expenditure sheets provided are not standardized and may need revision to get
them up to budgeting template financial counselling standards.
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Table 3.

Court Income & State Non- Toll Comment
Expenditure | Government | Government | Debt
Form Financial Financial Hotline
Counselling | Counselling | Free #
Information | Information
Adelaide \ v Families V \ Salvation Army
SA Debtline #
given out
Holden Hill v Dept., of Inaccurate | No Oath signature
Human required
Services 1997-2002
Christies \ v Families v \ Salvation Army
Beach SA Debtline #
given out
Port Pirie v Dept. of No \ Dept., operated
Child Youth between 2002-
and Family 2004
Services
Whyalla \ v Families No \
SA
Berri \ v Families No \
SA
Kadina \ v Families No \
SA
Mt Gambier v Dept. for No No Incorrect
Child and Departmental
Family information
Services provided.
Elizabeth N/A N/A N/A N/A N/A
Victor Harbor | N/A N/A N/A N/A N/A
Murray N/A N/A N/A N/A N/A
Bridge
Tanunda N/A N/A N/A N/A N/A
Mt Barker N/A N/A N/A N/A N/A
Naracoorte N/A N/A N/A N/A N/A
Pt Augusta N/A N/A N/A N/A N/A
Pt Lincoln N/A N/A N/A N/A N/A
Pt Adelaide N/A N/A N/A N/A N/A

(See Attachment 4 for a set of examples of these forms)

Attendance of financial counsellors and community legal representatives in local
Magistrates Courts is minimal but, where approached at the local level by these
two sectors, CAA Magistrates are reported to be very supportive. Arrangements
of court involvement of financial counsellors and community legal practitioners
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are not standardised in any way and are left to local Magistrates to organise and
liaise with local organisations.

Half of CAA staff surveyed indicated they had suggestions for improving
information that would assist debtors in their preparations for attending
investigation and examination hearings. Ideas included:
e Ensuring financial assessment prior to hearing
e C(ivil debt recovery should be through fines officers in the same way as
criminal penalties are collected.
e Simple, easily understood information attached to the Summons
e It would be helpful if local information was provided for financial
counselling on our forms
e Easy to understand on-line information

By comparison, Financial Counsellors responded to the e-survey suggesting the
following:

e asimple summary of the court process to be sent with official court
documents (simple diagrams as well as text)
e access to consumer credit lawyers and financial counsellors,

From the e-survey one CAA staff member commented:

Registrar - I think that whilst the Courts try to promote requirements to debtors
and provide information as best they can, debtors really need to be made aware of
financial counselling services outside of the Court environment as I find that a lot of
people are unaware of the assistance that they can receive free of charge.

The CAA has a ‘ Communi ttothe Retihgoftldsrepeet Gr ou p’
had no financial counselling or community legal representation. Strengthening

the role of the community reference group may be a way to strengthen and

monitor communication to debtors on these issues.

In terms of the court experience for low income debtors, court observations
conducted in this report illustrated confusion on behalf of low income debtors.
When a debtor enters the court they appear to be entering a normal court
process. However it is distinctly different, as the Government official —in this
case the Registrar —is acting on behalf of the creditor. This is not necessarily
made clear to the debtor. There is no introduction of the Registrar. There is no
sign or ‘“name plate’ distinguishing them
begins the questioning which would lead the debtor to possibly assume the
credit paralegal is in fact the Registrar. This confusion is compounded as the
Registrar and Credit Paralegal sit opposite each other. The Registrar does not sit
at the bench to distinguish himself as the Court official. For debtors who have
attended multiple times this may be understood, but not for nervous first time
attendees.

The process by which adebtor’ s ¢ a p a cid atsessedtbp thegoary may
need review. As the credit paralegal leads the process in about 10 minutes, it
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was observed the debtor feels pressure to agree to a figure within this
timeframe. This is unlikely to be the most conducive means to obtain a
repayable amount that is sustainable to the debtor. Debtors have reported
tremendous nervousness in many case and, as reported in Table 2, have multi-
layered disadvantages that make managing court processes of this kind
extremely difficult.

The common understanding of all citizens when they attend court is that the
Judge/Registrar is impartial. In this case the court is driven by the action of the
creditor who has paid for the process and it is in fact their process that is taking
place in the court. What is ignored is that, in most cases, the debtor ends up
paying for the process by this fee being added to their debt.

The Magistrates Court civil debt procedures are essentially a negotiation process
put within the context of the court to pressure debtors to repay and to uphold
our system of credit on the free market economy. However, given the need for
such sanctions within our broader economy, we wonder if this need for
sanctions has overridden other community needs, such as a reduction in debtor
recidivism, and the need for the debt recovery process to help reduce
entrenched poverty.

The prioritization of the size of the debts comparing the debtor’s broader
situation is a responsibility of the Court. A person could have numerous debt
recovery cases before the Courts with varying amounts of funds owing, yet it is
the most anxious creditor who ensures they are paid, while some other more
generous creditors may not proceed with action. This leads to some debtors
going to court many times and paying additional court fines over small debts
while still leaving much larger debts unpaid.

Other ways in which the CAA marshals procedures in favour of the creditor is
that if a creditor does not attend a hearing they have set down for a particular
date and the debtor appears, there is no waiving of the matter. A new date is set
and the debtor receives a flat amount of $50 for their time and trouble. This may
or may not compensate the debtor for their travel and lost work time costs.

A further example of the CAA’'s support of
process, is that the roster of the civil debt recovery matters for each of the

metropolitan courts ensures one set of credit paralegals can attend all the

metropolitan courts in the same week. It is not financially viable for creditors to

be represented generally by lawyers, so credit paralegals do this work in a more

cost effective manner. Batches of matters are managed at each hearing and the

roster of all the metropolitan courts ensures the same couple of credit paralegals

can get around to each court in the one week. In this way the economies of scale

required by creditors is supported by the State at the expense of debtors who are

faced with brief and rushed income assessments systems.
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5.2  State Debt Recovery Response

When the State Government seeks a repayment of its debts, as opposed to civil
debt recovery court processes, it provides:

1. alonger more realistic timeframe for income and expenditure assessments
(e.g. a 30-45 minute interview)

2. a professional assessor of income and expenditure (through the Registry
office)

3. aclear set of standardised guidelines and processes for repayments.

None of this State owned and operated expertise is accessed for the low income
debtor with a private debt, but rather the taxpayer funds a Magistrates Court
system to support private creditors’ asses:

5.3 National Credit Code - current developments

The Commonwealth Government is now taking greater responsibility for

consumer credit matters through the introduction of the National Consumer

Credit Protection Act (2009) and National Credit Code. This will have a

significant bearing on the options and processes available to low income debtors
inAustralia. This wil!/@ be managed through tF
Securities and Investment Commission (ASIC). ASIC has indicated the likely

reduction in civil debt matters due to the new avenues available to debtors for a

stay of proceedings by having matters referred to the Credit Ombudsman

Services Limited (COSL) or the Financial Ombudsmen Service (FOS) and the need

to promote these External Dispute Resolution options.

5.4  South Australian Community Legal Services Response

The community legal practitioners sector includes the non-Government
organizations entitled Community Legal Centres and the State and
Commonwealth funded Legal Services Commission of South Australia. Within
the Community Legal Centres there are only a couple of part-time lawyers
dedicated to consumer credit issues. Beyond these specialized staff, the Legal
Services Commission of SA and the Community Legal Centres have staff who
assist in a limited way with debt matters amongst their many other duties.

Of the community legal practitioners who completed the e-survey, 55.6%
indicated they assisted people in some way through the debt recovery process,

which did not involve attending court.

The types of assistance provided by community legal practitioners is outlined in
Table 4. below.
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The Commonwealth has recently increased funding to local community legal
centres, however, South Australia remains the largest state without a state-wide
Consumer Credit Legal Centre. Several respondents in both the community legal
and the financial counselling e-surveys took the opportunity to stress the need
for a Consumer Credit Legal Centre. This type of service is crucial to legislative
reform on consumer credit matters and provides the only free avenue for
debtors to get some legal representation in court.

The Legal Services Commission of SA, operates an 1800 phone line for free legal
advice. This is not linked to the Salvation Army Hotline service for financial

counselling.

Table 4. Types of Assistance offered by Community Legal Practitioners to

debtors in SA

Type of Assistance | Frequently | Occasionally | Never Response
Count

Contractual Advice 75% 25% 0% 8

Legal Options/Info 100% 0% 0% 9

Debt Negotiations 77.8% 22.2% 0% 9

Referral to other

services 87.5% 12.5% 0% 8

Attending court

with low income 0% 42.9% 57.1% 7

client

Advocacy with

creditor 37.5% 50% 12.5% 8

representative

One of the main concerns raised by Community Legal practitioners with financial

counselling was that they felt financial ¢
matter they were dealing was actually a contractual matter rather than a debt
matter. That i s, financial counsellors weren’t

issues and loopholes and may diligently work with clients to pay debts that may
not need to be paid as they are illegal or invalid in some way. Practitioners also
raised concerns about the training of financial counsellors to assist them to
manage these issues more thoroughly.

Another concern was raised about financial counsellors assisting people to pay

debts when they know the client is going to go bankrupt. In effect, any further
debt accumulation becomes irrelevant and creates greater hardship for low

15



income debtors and the best approach was viewed as simply focusing on the
bankruptcy procedures and not accumulating any further unwarranted debt.

The e-survey addressed this question of the legitimacy of the debt. When
Community Legal Practitioners were asked about the legitimacy of debt going
through the debt recovery processes, 44.4% indicated there was not enough
rigorous investigation of the debt legitimacy.

In relation to those debt recovery matters seen by Community Legal
Practitioners that set aside Judgment, 42.9% of respondents thought that 20 to

30% of debt recovery matters sought to set aside judgment.

When asked if Community Legal Practitioners felt that a duty solicitor should be

avail able to debt o009% adgnmeed thik shoulD leentplace. ' s

When asked how well equipped the Community Legal Services Commission and
the Community Legal Centres were to handle large debt matters and home
repossessions, the general comments indicated that they were poorly equipped
for this work. A country respondent indicated it was impossible to attend the
house re-possession court (Supreme Court) in Adelaide and hence support was
restricted for these clients.

One issue highlighted strongly, through consultation with community legal
practitioners, was that of unconscionable conduct by credit providers. This could
include questionable contracts, contracts being forged, overly high interest rates,
and so forth. Community legal practitioners are too poorly resourced to address
these issues and, in the past, the Office of Business and Consumer Affairs (State
Government) has been viewed as ineffectual on such matters. (Note ASIC is now
the regulator since the new credit law comes under Commonwealth jurisdiction.)
Further, there is no State based Consumer Credit Legal Centre to test these
matters in Court or influence legislation. South Australia is significantly
disadvantaged by this and, combined with having the poorest resourced NGO
financial counseling sector, means low income debtors in this State are left most
vulnerable to consumer credit fraud and malpractice.

The ASICd r a f t Comsymer Credit Legal Servicesin A u s thad somd a’
strong recommendations on these issues. It highlighted the need for each State to
have its own Consumer Credit Legal Centre and to have a National Hotline for all
consumer credit and financial counselling matters. This national line would be
linked to State Hotlines such as the Salvation Army hotline. Arrangements are
being put in place by FaHCSIA to address the hotline component of this issue, but
it is yet to be seen if a combined financial counselling, consumer credit hotline
will merge in SA. The Salvation Army operated hotline is funded until June 30
2011.

An attempt by the community legal centres sector to work collaboratively with

the financial counselling sector and respond to many of these types of issues was
operating in 2006 and was called the Consumer Credit Consultation Group. The
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group was made up of financial counsellors, consumer advocates, consumer

credit lawyers and had State and Commonwealth Government involvement. This
group no longer operates but took on issues such as payday lenders, credit fraud
and consumer credit malpractice, Government procedural matters and
coordination of services. A Consumer Credit Legal Centre could be the focus to

re-invigorate such issues.

5.5 South Australia’s Financial Counselling Sector’s Response

In terms of financial counselling support and assistance for people living on low

incomes when attending Debt Recovery Court proceedings, we know that:

in the more than 20 Courts in SA only two Magistrate Courts have
financial counsellors attending to support clients (see Table 6 below) —
this has fallen off a base of 11 Courts having regular involvement of
financial counsellors in the mid
information to debtors regarding assistance available with income and
expenditure statements prior to attending investigation summons
hearings is not consistent state-wide

training and in-servicing of financial counsellors on their boundaries
when dealing with consumer credit contractual issues (i.e. if the issue is a
contractual matter as opposed to a financial matter) is limited and needs
further resourcing

links between community legal services, financial counselling and the
CAA are weak and ad hoc

funding for financi al
require attendance at Debtor Courts as part of their contractual
obligations

counselling

In Table 5., below we can see within the SA Magistrates Courts the financial

counselling support available:

Financial

Counselling

Attending Court
Court Location Courts Agency Outreach
Metro
Adelaide No Nil N/A
Elizabeth Yes FSA N/A
Holden Hill No Nil N/A
Pt Adelaide No Nil N/A

Ucw
Christies Beach Yes Adel. N/A
close to Adelaide
Victor Harbor No Nil
Mannum,

Murray Bridge No * TB
Tanunda No Nil N/A
Mt Barker No Nil N/A
Northern
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Pt Pirie No -
FSA, rec. Leigh Ck,

Pt Augusta Yes court list Roxby
Pt Lincoln No *
Whyalla Yes Partial

Court Closed
Ceduna 2009 N/A

Court Closed
Coober Pedy 2009 N/A
Kadina No * Maitland
R/land & S/E
Mt Gambier No * Millicent
Nara coorte No Nil Bordertown
Berri No * Waikerie

*=FSA attend if asked and accepts
referrals from court

Partial = FSA check with court if
debts being heard on the day and

then attend

We also know from the e-survey that 27.3% of respondents from the CAA
indicated they had financial counsellors working in some regular way with their
court. This reflects about 3-6 courts having a link with financial counsellors in

their local area.

When financial counsellors were asked in the e-survey what information they
would like regarding the Debt Recovery Court system and process, between 70 -
75% indicated that they would like information about how to work with local
Registrars and how they, as professionals, can access the court. 59% wanted
information on how the debt recovery process operates.

In terms of working closely with the Debtors Court, 31% of financial counselling
respondents to the e-survey indicated they did some work with clients attending
the court. Examples of this included attending court with the debtor, assisting
with income and expenditure statements, and assisting with court presentation
issues. Most financial counsellors indicted low numbers of clients they work
with being referred from the Debtors Court or as a result of a summons, with
69.7% indicating 10% or less falling into this category of their caseloads, and
88.5% make up 20% or less of their caseloads.

Based

Debtor

staff.

on

S

research

conducted
of the volumes of cases going through the civil debt recovery process currently,
it could reasonably be assumed that, if a thorough system was in place between
all three sectors and financial counselling was adequately funded in SA, around
5000 financial counseling cases could be generated per annum through the

(T'o address thig is3ukSAFCA, funding bodies, NGO
providers and Families SA need to ensure all Courts in SA have financial
counsellors available on the day of the Court throughout SA. This should be an
available universal service linked and coordinated with local CAA Registrars and

n the
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SAFCA, as the peak body for financial counselors, has developed a debt recovery
committee which is continuing to look into these issues and the national peak
body AFFCRA, has a debt enforcement project officer examining these issues at a
national level.

Regarding training, there is much more work to be done to train and support
financial counsellors in the scope of their role, when to refer to a consumer
credit lawyer or paralegal, and greater understanding of the civil debt processes.
This is done through the Diploma for Community Services (Financial
Counselling) and through professional development days organized by SAFCA.
Additional funding to support ongoing training and supervision to the financial
counselling sector, including regional areas, is important. Likewise, training and
ongoing support of Registrars in the availability and local functions of financial
counsellors would be a valuable training opportunity for the CAA staff.

Financial counsellors will be further challenged by the introduction of the new
credit law and expansion of the Uniform Consumer Credit Code to the National
Credit Code. This adds a further layer of complexity in their advocacy with
clients and will require ongoing support and training via ASIC and other
professionals to ensure staff can manage the volume and detail of this work.
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7. e-Survey and Findings

As part of the Project it was agreed to try to ascertain general information,
perceptions and ideas from the three sectors in order to find a way forward to
work together.

To this end we conducted an electronic survey that was distributed to the Courts
Administration Authority, Financial Counsellors (NGO Financial Counsellors,

Families SA Financial Counsellors and Rural Financial Counsellors) and through

the Community Legal fraternity (through the Community Legal Centres and the

Adelaide Legal Services Commission). Unfortunately,i dent i cal surveys
possible. What follows are the key points and findings from the surveys through

some general cross comparisons. A complete set of survey results is available in

the attachments to this report.

The following groups of people completed the survey;

Table 6.

Sector Types of Respondents Numbers | % of Total
Respondents
completing
survey

Financial Non-Government 26 57.8%

Counselling Families SA 15 33.3%

Rural 48.9% Volunteer 1 2.2%

Metro 51.1% Other 3 6.7%

Total 45 100%

Courts Admin Magistrate 2 9.1%

Authority Registrar 12 54.5%

Rural 50% Other 8 36.4%

Metro 50% Total 22 100%

Community Legal Non-Government 2 22.2%

Practitioners Legal Services Commission | 5 55.6%

Rural 11.1% Consumer Credit Paralegal | 0 0%

Metro 88.9% Coordinator (CLC) 1 11.1%

Other 1 11.1%
Total 9 100%

One of the main purposes of the e-survey was to determine the level of interest
across each sector for ongoing dialogue to improve the management of debt
recovery processes for low income debtors. The first question to ascertain a
sense of thisasked, O ) Am far ongbing dialogue and collaboration addressing
debt recovery matters was established between Magistrates/Registrars, Consumer
Credit Legal Practitioners and Financial Counsellors, would you be interested in

s N oA o~
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Table 7

Sector Yes No
%/ #'s %/ #'s
Financial Counsellors 88.9% / 40 11.1%/ 5
CAA staff 59.1% / 13 409%/ 9
Community Legal Practitioners 66.7%/ 6 333%/ 3
Totals 77.8% / 59 223%/ 17

The second question following the same theme asked, 0) £ UT & AT OxAOAA UA

questlon above (i.e. regarding ongoing dialogue) please indicate which sort of
I CTET C AEAIT cOA

x]T OT' A OOEO Ui 6 AAOGOeo

Table 8.

Options for ongoing Financial CAA Staff Community

Dialogue Counselling Legal

Practitioners

N=42 N=13 N=6

Online Discussion 26.3% 23.1% 0%

Forum

Online Clearinghouse | 5.3% 0% 16.7%

for information

Ongoing State-wide 10.5% 0% 50%

Committee

Regional Networks 31.6% 30.8% 16.7%

that meet 6 monthly

Annual Conference 7.9% 46.2% 0%

Secretariat resourcing | 18.4% 0% 16.7%

ongoing workshops

A further common question on all three e-surveys addressed the issue of a
common free Debtline 1800# for coordinating financial counselling support to

low income debtors across the State. The question was; Os$1i

Ui Onfedok EAOA

Statewide free Debtline phone service, providing information about the debt
recovery process and providing financial counselling information and referral
services, would assist debtors to improve their capacity to prepare for investigation

AT A AgAi ET AOET 1

EAAOET ¢Oebd
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Table 9.

Sector Yes No
%/ #'s %/ #'s
Financial Counsellors 95.2%/40 4.8%/2
CAA staff 77.3%/17 22.7%/5
Community Legal Practitioners 100%/ 8 0%/0
Totals 91.47%/75 8.53%/7

This table illustrates overwhelming support for a State Debtline service and the
potential provides for coordinated service delivery across the State.

The final two questions that can be compared across 2 of the 3 surveys relates to
perceptions by community legal practitioners and financial counsellors about the
capacity of debtors to mange the Court process and the secondary barriers that
may influence their capacities.

The first of these two questions was regarding capacity and asked specifically, o N
O7TEAT x1 OEET ¢ xEOE AAAOI OO xEI AOA AOOAT AE

OAOi O xEAO x1 O1 A AAOO AAOAOEAA OEAEO AADAA

Table 10.

Sector Very Poor | Poor Average Good Excellent

Financial
Counselling | 22% 61.% 17.1% 0% 0%
N=41

Community
Legal 0% 88.9% 11.1% 0% 0%
Practitioners
N=9

The second question was; O&1 O YkHo kudewddidd with attending Court over

debt recovery matters, what would you identify as common secondary presenting

EOOOAO j EB8A8 1 OEAO. thedbtlions@Ehds uestiokElvdreAT AEAT EO
Frequently, or Not Frequently. The Table below illustrates the responses that

said clients presented frequently with the following secondary issues.
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Table 11.

Financial
Counselling
N=40

91.9%

87.5%

57.7%

86.1%

68.2%

Community
Legal
Practitioners
N=9

100%

88.9%

77.8%

100%

88.9%
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8.

What do we know from all this?

People living on low incomes attending Magistrates Courts in SA for debt
recovery matters are, in the main, attending without any of the following:

legal or financial counselling representation or support

an understanding of the legal processes they are entering into

a fair and equitable information base from which to defend themselves
funds for appropriate legal representation

much opportunity to have the debt independently assessed or the
capacity to pay be properly assessed

are characterised by their poverty and multi-levels of disadvantage

In the vast majority of cases, low income debtors do not contest the initial claim
against them, often due to lack of resources or understanding and are, therefore,
attending with the presumption of guilt against them when they attend debt
recovery matters.

Debtors are often intimidated by the Court processes and in doing so agree to
terms they cannot afford, (the more anxious the debtor the more likely they are
to agree to unreasonable repayment terms leading to further hardship and
wasted time in the Courts). This is highlighted in many of the case studies in
Attachment A.

In relation to the service system with which low income debtors interact, we
know that:

there is minimal or no liaison between Courts, community legal centres
and financial counsellors in the management of support services to
debtors facing debt recovery matters

statistical information is available in very limited forms and requires
significant further work to extrapolate meaningful figures from the CAA
and other sources in order to gain a true picture of issues such as; rates
of mortgage foreclosures, levels of financial counselling support, key
plaintiff groups, debt recidivism etc.

there is no guide in the Court system as to the size of the debt the Court
will hear leading to debtors being taken to court for minor debts while
major debts remain unaddressed

the Courts capacity to assess the true financial situation of the Debtor is
limited

the CAA does not conduct any of its own research into recidivism, levels
of adjournments etc., in order to reflect how its own processes may be
contributing to or reducing the social harm of debt for people on low
incomes

the State Government is about to re-structure its funding of financial
counselling services which will have an unknown impact on the capacity
to respond to increasing community demands
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the CAA provides inaccurate information to debtors about where and how
to access financial counselling and does not quality control or coordinate
this information

Court procedures do not inform debtors of who they are dealing with in
the Court

there is an interest in all three sector to work together, although the
means to do this has not been determined or resourced
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9.

9.1

Recommendations

Short-term

The following recommendations are suggested as cost neutral short-term
recommendations to improve the support for low income debtors in South
Australia.

9.2

For CAA communication to be reviewed for accuracy with SAFCA

the development of an agreed income and expenditure form, and correct
referral information to access financial counselling and community legal
advice for CAA usage

For CAA to ensure all courts have signs or name plates to distinguish
between the Registrar and Credit representative

That CAA invite a SAFCA and community legal centre representative to
their consumer reference group.

That the Salvation Army and Legal Services Commission discuss how they
can work together to support common clients through their respective
hotline services.

That CAA consider allowing financial counsellors to sit in Magistrates
Courts with the permission of the debtor as a standard practice.

That CAA considers guidelines for Registrars in debt recovery matters
that require that they:

1. introduce themselves

2.read a set agreed explanation of who is who in the court,

3. what the proceedings are,

4. the possible outcomes of the hearing,

5. the role of the Registrar as acting on behalf of the creditor in the
process,

6. the fact their credit records will be sold to a credit referencing agency
7. an offer of support to the low income debtor so they do not feel rushed
or harried, and to make a realistic determination as what they can afford
to contribute in the repayment structure.

8. Clear information (also in writing) about the implication of the court
order, that the order can be varied if their circumstances change and they
are no longer able to afford to pay the order.

Funding Required

To achieve significant improvements in support to low income debtors the
following areas of funding are required:

Adequate funding support for consumer credit staff and financial
counselling across South Australia.

Establishment of a well-funded South Australian Consumer Credit Legal
Centre
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9.3

Funding for training of staff from all three sectors —4 workshops per year
minimum, some of which may be offered regionally.

Establishment of a small secretariat to manage the work of three way
sector coordination for the next 3 years (i.e. .6 FTE), or for this role to be
incorporated within a Consumer Credit Legal Centre once established.

Further Community and Sector Education

To achieve significant improvements in support to low income debtors,
professional education across all three sectors is required:

9.4

for the NGO sector to work on pre-Judgment education materials for low
income debtors.

an education booklet be developed to educate low income debtors on all
aspects of the debt recovery process from the debtor’s perspective. This
could be placed on the Internet as a resource to debtors and community
sector workers.

coordination of training, research and education of Registrars, Financial
Counsellors and Community Legal Practitioners across SA in order to
increase understanding of each others changing role, work environment
and resources.

Monitoring

For the NGO sector to engage with CAA to monitor numbers of court claims,
judgments and summonses relating to debt. Given the new credit law and
expansion of the role of External Dispute Resolution, it is expected that the court
will take a more proactive role in ensuring creditors who proceed to judgment
have legal, uncontested debts and / or debts that cannot be better dealt with
through EDR. This should reduce the number of claims going to judgment and
enforcement action.

9.5

Advocacy

To achieve significant improvements in support to low income debtors, the
following areas of advocacy need addressing and integration with the wider
service network:

Mediation is available at present but isse@ndary service, with low volumes.
Strong consideration should be given to the Investigation and Examination
Hearings being replaced by mediation processes and rules or laws to force
creditors and debtors to mediation for all uncontested debts. Thistmould
dovetailed with a cheaper more cost effective system where trained court
officials negotiate a settlement througlsimilar process used for fine
payments.It would also take into consideration not just the circumstances on
t he debt or 6 sdagamst onenenpaid eedbts butragainst all unpaid
debts, thereby making the system fairer to debtors and creditors and reducing
unnecessary multiple claims against the same debtor.

That the three sectors consider the introduction of a ‘sticker system’ as
outlined above referring people to existing hotlines which would remove
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the need for such a form, as long as these hotlines were sufficiently
funded to manage the likely workflows. For NGO’ s t o advocate
new SA Debtline service to be promoted on all fines and summons.
e Advocacy for NGO's to ensure their fina
involved in the Court processes, attend Courts and for funding bodies
(DFC and FaHCSIA) to ensure this is part of their funded suite of services
they requirce fodr NNGE®O’'ss tam have these rol
responsibilities written into financial counselling job descriptions.
e For alll NGO s to | obby f otobea Consumer C
established in SA and that a State Debtline service is well funded and also
has consumer credit legal staff and financial counsellors working
together.
e (Note: There are numerous other potential recommendations for
advocacy around the function of the courts, such as the administration of
court costs to low income debtors; the amounts of fees required before a
creditor can take the matter to court; a formula for re-possessions as a
guide to Magistrates and Registrars review of forms etc. These would
require further research to formulate the detail of these potential
reforms)

9.6 Further Research

To achieve significant improvements in support to low income debtors, further
research is required in the following areas:

e on best practices regarding consumer support available to low income
debtors with a view to advocate these practices more broadly in SA. This
could include minimum debt amounts for matters being heard by Courts,
support services for clients including interpreting services, and fee
management to minimize spiraling court debts for recidivist debtors.

e Research on t h d&dtor€afdicreditors whiclais availablel e
on the public record. This could provide valuable information on major
creditor claimants, and recidivist issues, which could influence service
delivery and policy development across all three sectors.

e Further investigation is required on staff needs for professional training
for each of the three sectors in relation to their respective understanding
of the other two sectors.

9.7 Coordination

To achieve significant improvements in support to low income debtors the
following areas of service coordination across all three sectors are required:

e To establish a network of service systems across the sector linking
financial counsellors, consumer credit legal staff and the Courts to
provide integrated services. This could be coordinated by a funded
secretariat (as above) within an existing organisation. It could coordinate
information and quarterly workshops for training and assist with ongoing
reforms.
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A national hotline # for consumer credit and debt issues which is linked
to State based hotline services. These services would provide consumer
credit legal support and financial counselling support and provide
linkages to face-to-face services.
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10. Attachment A, Case Studies

Selected case studies from interviews with low income debtors

1. Bill

Bill is 61 years old and has suffered depressive episodes following his marriage
breakdown 5 years ago. Il n his words he h
over the |l ast five year shaseqBtyihihvessmeraf f ai r s .
properties that he leases out, but tenants are behind on rent payments and

consequently he is being threatened with foreclosure on the investment

property due to mortgage arrears. He has other debts of which two (water and

council rates) are currently before the Magistrates court.

Bill had been to court three times before accepting offers of assistance from the
financial counsellor providing an outreach service to debtors appearing at
investigation / examination hearings.

Bill has subsequently advised the financial counsellor that when he first attended

court he was not sure of the processes; he has a hearing loss, was quite stressed

and this made the process more difficult. B i | | al so said he was a
tried to explain his situation but felt the court had difficulty understanding.

Eventually Bill decided to accept assistance from a financial counsellor who was
attending the Court. The financial counsellor assisted him to consider various
options to resolve his financial difficulties and supported Bill in getting a further
adjournment from the court to consider the options and negotiate with creditors.

2. Sandy

Sandy and her partner rented privately, and have several children between
them. At the time of the court action Sandy had given up work due to anxiety
and depression and had debts totalling $30, 000. Her partner also stopped
working but then resumed work at a lower salary. As a result they were living
on a low income, including Centrelink income support. They had no assets.

Sandy had received a claim from the court for a debt to a rental company but
took no action because she was so overwhelmed with other bills and demand
letters for payment, including threat of disconnection of power. Subsequently
she received an Investigation Summons.

Sandy saw a financial counsellor after the Investigation hearing and related her
experience: she had prepared an income and expenditure statement prior to
attending the hearing but felt very anxious and was not thinking clearly. She
indicated she had no understanding of the claim and subsequent court process.
There were two other people in the court, someone she presumed was from the
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rental company and another man who was telling her she had to pay $40 per
fortnight. She became upset at this suggestion and began crying as she knew this
was not possible. The man who had told her she would have to pay $40 then
adjourned the hearing and referred her to a financial counselling service.

Subsequently the financial counsellor helped Sandy work out a manageable
budget for living expenses, contacted creditors and provided information on
options. The client had indicated she was likely to file for bankruptcy.

3. Andrea

Andrea emigrated to Australia 11 years ago. She has four children ranging from
7 to 18 years old and was a carer for her husband who suffered ill health
resulting from a work injury for which he was not entitled to compensation. The
family was dependent on Centrelink benefits and

Andrea had irregular income from child care work. Their only asset was the
family home for which there was a large mortgage.

Andrea had received a claim for a debt for school fees to an independent school
for $3,000. The debt was the result of an arrangement that had been in place for
some years that had become unsatisfactory to the school after she moved her
children to another school. Andrea had been served a claim for $3,000 for the
school even though she had previously agreed to an arrangement to repay
$1,400 by regular payments through Centrepay.

After receiving the claim Andrea approached the school but was informed it was

now “out of their hands and she would hav:
served with an investigation summons. Andrea attended the hearing with a

prepared income and expenditure statement. However, the creditor was not in

attendance and the registrar adjourned the hearing and suggested that she see

the financial counsellor who attended the court outreach.

Andrea advised the financial counsellor she did not understand the court process
and did not know what else to do after receiving the claim and then the
summons had not considered legal or financial counselling assistance and did
not know that she may have the right to contest her liability for the claim
amount.

4. Dianne

Dianne is a young mother with 3 children living in private rental
accommodation. Her main source of income was Centrelink payments and she
had no assets.

She had attended an Investigations Hearing for a debt to a rental company for

$1400. The para legal officers representing creditors at the court hearing
referred her to a financial counsellor. Dianne advised the financial counsellor
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she was upset and angry in court and was struggling to describe her issues
effectively and hence the referral to a financial counsellor. The referral followed
two previous adjournments by the Court.

Dianne advised that she had been paying between $150-$200 per month for
furniture and home entertainment items for over three years. Dianne did not
understand some of the paperwork she received from the rental company and
had returned some items and got to the point where she felt she had paid in full
her debt and refused to pay further debts. She said she was being charged up to
$44 from the Rental Company and $49 fee for a phone call made to her to inquire
about the debt.

The financial counsellor assisted Dianne to prepare a financial assessment which
she provided to a subsequent court hearing and was given a court order for $20
per week. However, she was not able to afford this as well as her other bills
(which were not taken into account for the order) and indicted to the financial
counsellor she was going to file for bankruptcy.

5. Peta

At the time of the court action, Peta was a 50 year old woman with a 10 year old
son and two young adult children who lived at home intermittently and during
that time were dependent on her for food and shelter.

Peta had been issued with an Investigation Summons for an overdraft debt of
$1200 to a credit union. However, when she attended the court hearing she was
unable to engage in the process resulting in the court adjourning her case three
times. At the third adjournment the court suggested to Peta she see a financial
counsellor which she did. Peta advised the financial counsellor that she had been
so anxious on the occasions of the court hearing that she was unable to speak
and would cry uncontrollably.

Up until 12 months prior to the court action, Peta had been working full-time in a
nursing home. She then became ill, and soon after the nursing home closed
down and she became unemployed. She subsequently found permanent part-
time replacement work and also received supplementary Centrelink income
support for the times when she could not work due to ill health. However, her
total income was less than when she had worked full time.

At the time of the court action Peta had debts totaling $20,000, including Cash
Converters debts, finance company debts relating to a new car, and home
entertainment bills for numerous rental items. There were several caveats on
her property from various debtors. Peta had advised the financial counsellor
that she had often made promises to creditors over the telephone that she could
not keep. This was in part due to other health issues and her belief she could
manage the payments she promised.
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The client had some equity in her house and the financial counsellor has assisted
the client assess her financial position and consider options to resolve her
overall financial position.

6. Tamara & David

David and Tamara have a young family. At the time of the court action David was
retrenched, but had eventually gained income support from Centrelink benefits
including a Carer’s payment for Tamara for her disabled son. They were also
involved in a class action against an insurance agency for recovery of costs for
damage to their property from an incident in a neighboring property.

As aresult, they had significant debt including mortgage arrears.

David and Tamara had been issued a Minor Civil Claim for a $3000 water bill. In
court David agreed to a repayment plan which they were unable to afford. They
soon defaulted and were then issued with an Examination Summons. However,
they did not attend and a warrant for their arrest was issued. The Sheriff
attended their home and took them to the court.

A financial counsellor became involved and made a full assessment of the
families’ capacity t o pawythroughthefieagcialt
counselor with SA Water (for a lesser but affordable amount). David
subsequently found work again and the family got their finances back on track.

7. Trevor

Trevor had been taken to the Magistrates Court over a car accident as he was un-
insured. The court could not determine enough about his financial situation
during the investigations hearing and referred him to a financial counsellor.
Trevor’s sole income was a Centrel.]
amounted to about $16,000. The financial counsellor advocated with utilities
providers, the insurer, and public housing and assisted him to access
concessions for utilities. However, the financial statement which the financial
counsellor assisted Trevor prepare for a second court appearance indicated he
did not have the capacity to pay the debt, a position the court accepted.

8. John

John lived with his partner in private rental accommodation and contributed
towards one child who was living with his former partner. At the time of the
court action he was in receipt of a Newstart sickness benefit and adjusting to
medication for depression. His partner was also on Newstart. (The Client was

i ated a

n k

subsequently granted a Disability Support Pensionand hi s partner

Payment and Allowance.)
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John presented for financial counselling after an Investigations Hearing but prior
to commencement of payments on a court order of $10 per fortnight for a debt of
$3,500 to a rental company. In addition, the client had unsecured debts of
approximately $5,000; $15 per fortnight payment arrangement for fines and a
Centrelink debt of approximately $500 for which Centrelink was deducting
$38.50 from his Centrelink Benefit. John indicated he was unable to afford the
court order and this situation was causing him stress and exacerbating his ill
health.

An income and expenditure statement was completed and found to be in deficit
after living expenses, verifying the client was unable to afford the court order.
Options discussed with the client included disputing the debt with Centrelink,
and seeking a review of the payment of the court order. The client
subsequently filed for bankruptcy.
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